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Simplifying & Standardising Section 106 Agreement Processes: Proposals for 
Reform 

 

Introduction 

Town Legal LLP is a specialist planning law firm. Much of its work comprises the drafting and negotiation 
of agreements and unilateral undertakings under section 106 of the Town and Country Planning Act 1990 
and related statutory powers (referred to in this paper as “section 106 agreements”). 

Recent research1 by the Home Builders’ Federation has highlighted the delays to the process of securing 
planning permission caused by way how long it often takes to conclude the necessary section 106 
agreement.  

To quote from the research: 

“To better understand the current state of S106 agreement timelines, the Home Builders 
Federation (HBF) submitted a Freedom of Information (FOI) request to local planning authorities 
across England. These results are based on the data from more than 2,500 S106 agreements across 
over 50 local authorities. 

The FOI exercise found that the average S106 approval timeline was: 

2022/23: 425 days 

2023/24: 459 days 

2024/25: 515 days 

In just two years, the average time required to finalise a S106 agreement has increased by 90 days 
- a 20% increase. 

The responses also highlight the extremities that developers in some local authorities are facing. 
The maximum recorded timescale was 2,679 days, or more than seven years, for a single S106 
agreement to complete the agreement process. The shortest average timescale reported by any of 
the respondent councils was 192 days. 

Additionally, 35% of all S106 agreements took longer than 12 months to finalise. Across all 
responses, 76% of local authorities reported average timelines that exceeded a year, and over a 
third of councils had an average timeframe of over 500 days. 

In 2024/25, 45% of LPAs had agreements finalised that had taken over 1,000 days to complete.” 

This chimes with our own frequent experience and provides some context for other recent research2 as to 
the lengthening timescales more generally for securing planning permission (and indeed the finding in that 
research that it can often be quicker now to secure planning permission on appeal rather than from the 
relevant local planning authority may in our view partly be explained by the strict timescales for completing 

 

1 What is the timeframe for local authorities to agree community investment? (Home Builders’ Federation, May 2025) 

2 How long is a piece of string? 

The timescales for securing outline planning permission for housing between 2014 and 2024 (Lichfields for 
Richborough and the LPDF, May 2025) 
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section 106 agreements that are inherent in the appeal process but which are in practice otherwise non-
existent).  

The Government has recently consulted over whether for smaller and medium sized housing 
developments it may be possible to take steps standardise the section 106 agreement process3. We 
consider that a range of steps can be taken, some short term some longer term, to simplify and standardise 
the process. 

In order to test our thinking, in September 2025 we arranged a three-hour workshop attended by a range 
of those frequently dealing with section 106 agreements, comprising a range of private and public sector 
solicitors and planners, together with developers and representatives of industry bodies, with civil servants 
from the Ministry of Housing, Communities and Local Government in attendance as observers4. The 
session was held under Chatham House rules to facilitate frank discussion. 

At the workshop we: 

1. secured feedback on a discussion draft standard template section 106 agreement for small and 
medium sized residential developments, to ascertain the extent to which there was consensus as 
to various drafting matters.  

2. secured consensus as to a list of various current “pinch points” in the process of negotiating and 
completing section 106 agreements 

3. discussed a range of ideas as to how those pinch points might be reduced or eliminated. We also 
discussed broader ideas for longer-term reform. 

We were pleased to see that our emerging thinking chimed with recommendations in the subsequent 
report of the Commons Housing Communities and Local Government Committee on land value capture5: 

“There is a strong case for the introduction of template clauses for aspects of Section 106 
agreements across England, as was recommended by the National Audit Office and others. 
Templates would allow local authorities to focus negotiations on site-specific factors rather than 
legal wordings. Template clauses would also allow for greater standardisation and clarity of 
requirements across all local authorities, and in turn reduce the workload of local authorities and 
Small and Medium-sized Enterprise developers. 

As part of the site thresholds consultation that will take place later this year, the Ministry must 
seek views on how standardised Section 106 templates could most effectively streamline the 
negotiation process across sites of all sizes. Based on the consultation responses, the Ministry must 
work with the Planning Advisory Service to develop a suite of Section 106 template clauses and 
publish these within six months of the consultation closing. Alongside their publication, the Ministry 
must also update its guidance to local authorities on Planning Obligations to encourage local 
authorities to adopt these template clauses.” 

This short paper sets out our overall recommendations together with commentary on the three topics 
discussed at our workshop. A refined version of our discussion draft standard template section 106 
agreement for small and medium sized residential developments forms Appendix 2. The recommendations 
are focused on section 106 agreements entered into in relation to small and medium sized residential 
developments but many of the principles apply equally to agreements in relation to other types of 

 

3 Planning Reform Working Paper: Reforming Site Thresholds (MHCLG, 28 May 2025) 

4 A list of those attending forms Appendix 1 

5 Delivering 1.5 million new homes: Land Value Capture (28 October 2025) 
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development and to larger development projects as well – where the gains in terms of time saved and 
extent of development unlocked may be even greater. 

We are extremely grateful to all who attended our workshop session on 30 September 2025. A draft of 
this paper has been shared with all attendees. The Chartered Institute of Housing also kindly hosted an 
online discussion which was attended by a number of their members. The paper draws upon many of the 
comments received. However, Town Legal LLP takes responsibility for all views expressed and no 
conclusions should be taken as ascribed to any of the participating individuals or their respective 
employers. 

Recommendations 

1. Each local planning authority should have a template draft agreement and undertaking available 
online so as to help manage applicants’ expectations as to likely drafting and to facilitate, where 
appropriate, the applicant’s solicitor preparing a first draft. MHCLG should endorse a national 
template for use by LPAs, with LPAs able to depart where justified by local circumstances. 
Appendix 1 to this paper comprises a discussion draft of such a template, comprising “boiler plate” 
clauses, together with draft provisions in relation to financial contributions, affordable housing 
and open space as the most commonly required obligations for this type of development. A draft 
along these lines should not in our view be controversial. It could be expanded to include other 
common provisions, for instance in relation to biodiversity net gain (drawing from PAS’s template). 
The template should be structured so as to be facilitate subsequent data collection and use. 

2. If the local planning authority does not have a template online, applicants should be able to 
assume that they can rely on the national template.  

3. Template unilateral undertakings for smaller financial contributions should also be encouraged, 
along the lines of Oxfordshire County Council’s SPUR process6 (“standard pre-prepared unilateral 
route”).  

4. MHCLG Planning Practice Guidance should encourage local planning authorities to include within 
their template form of planning performance agreement target timescales for negotiation and 
completion of the necessary section 106 agreement. 

5. MHCLG Planning Practice Guidance should strengthen its encouragement that pre-application 
discussions between prospective applicants and local planning authority officers should routinely 
include consideration of likely section 106 agreement obligations.7 

6. MHCLG Planning Practice Guidance should include a recommended template form of section 106 
heads of terms with a view to the heads of terms giving maximum clarity to the solicitor who in 

 

6 The Oxfordshire Couty Council Guide to Developer Contributions, March 2021 

7 Paragraph 13 of the PPG already says this to some extent but could be strengthened:  

“ When should discussions on planning obligations take place? 

Discussions about planning obligations should take place as early as possible in the planning process. Plans should 
set out policies for the contributions expected from development to enable fair and open testing of the policies at 
examination. Local communities, landowners, developers, local (and national where appropriate) infrastructure and 
affordable housing providers and operators should be involved in the setting of policies for the contributions 
expected from development. Pre-application discussions can prevent delays in finalising those planning applications 
which are granted subject to the completion of planning obligation agreements. 

Paragraph: 013 Reference ID: 23b-013-20190315” 
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due course is to prepare the draft agreement. For instance, trigger points for payment of 
contributions should be included rather than just the amounts of the contributions. 

7. MHCLG Planning Practice Guidance should encourage applicants to include within their planning 
application documentation an indication of any envisaged section 106 heads of terms as well as 
identify any issues they are likely to have with the relevant template agreement form. 

8. MHCLG Planning Practice Guidance should advise that, if the applicant so requests, the local 
planning authority should facilitate progress being made on the draft section 106 agreement 
ahead of committee/officer’s delegated decision, with either the local planning authority’s 
appointed solicitor preparing the first draft (at the applicant’s cost) or the applicant being at liberty 
to prepare the first draft (in accordance with the template). An initial Teams call should usually 
take place to manage the subsequent process and to wrinkle out any issues at an early stage. 

9. An independent mediation/adjudication mechanism should be available to be triggered by either 
party if there is disagreement over the proposed terms of the agreement, bringing into force 
section 106ZA of the Town and Country Planning Act 1990.8 

10. Detailed MHCLG Planning Practice Guidance should cover specific recurring issues, for instance: 

 How to ensure that Land Registry title registration delays do not delay completion of the 
section 106 agreement 

 Encouraging use of electronic execution of agreements wherever possible. 

 Advising as to an appropriate period for placing the agreement online pre-completion (to 
address statutory requirements9 and recent case law10) 

11. Government should consider whether to mandate particular issues being dealt with by way of 
condition rather than section 106 agreement 

12. Government should consider whether community infrastructure levy (“CIL”) annual funding 
statements are working as effectively as envisaged post repeal of regulation 123 statements and 
in particular whether there is now sometimes “double dipping” in terms of section 106 planning 
obligations being sought for matters which had been envisaged to be addressed by way of the 
relevant authority’s CIL charging schedule. MHCLG might also encourage publicity by authorities 
or applicants for where infrastructure has been funded by way of section 106 agreement so as to 
increase public understanding of the benefits flowing from these agreements and from 
development more generally. 

13. Government should consider whether there is scope for a further review of CIL to require a 
compulsory “CIL lite” to deal with all policy-based contributions. 

14. Delays are being caused by a lack of personnel both within local planning authorities’ legal and 
planning teams with sufficient experience of project managing, drafting and negotiating section 
106 agreements. We recognise that the government is doing what it can to increase funding and 
to seek to unlock further funding via locally set application fees, although the use of these extra 
monies should be ring-fenced. Private sector law firms should be encouraged by the Law Society 
to do more to assist in training and skilling up of junior in-house planning lawyers within local 
planning authorities. Local government bodies should consider how to unlock senior officer time 

 

8 We note that RICS has separately submitted to government proposals as to potential forms of alternative dispute 
resolution in relation to section 106 obligations. 

9 Article 40(3) of the Town and Country Planning (Development Management Procedure) (England) Order 2015 

10 Greenfields (IOW) Limited v Isle of Wight Council [2025] EWCA Civ 488 
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such that delays are not caused by local planning authority lawyers waiting for instructions, and 
whether local government reorganisation may in some areas present opportunities by way of 
creation of larger teams the opportunity for more knowledge sharing and/or access to senior staff. 

15. Government should consider how transparency may be provided to the public as to agreements 
that have been entered into, including the opportunity for technology to assist by way of the 
preparation of summaries and “conformed” versions, where an agreement has been the subject 
of one or more deeds of variation over time. 

Would a template section 106 agreement for small and medium sized residential 
developments be a good idea? 

Having a template section 106 agreement available on a local planning authority’s website would always 
be helpful to speed up the process because it would allow applicants to prepare a draft without waiting 
for the local authority to instruct its lawyers.  Practice currently varies considerably, with some local 
authorities having a suite of templates available, some having a template which is not published but may 
be provided on request and some not providing a template at all.  

A national template would be helpful both for consistency and where local authorities have not published 
a template or do not appear to have a template.  However, there will be local variations and considerations 
which means that local authorities should have flexibility to publish their own version (provided this is in 
line with guidance).  A benefit of section 106 agreements is the ability to tailor obligations to the specific 
requirements of a site and the proposed development so, while clear expectations are helpful, being overly 
prescriptive may be counterproductive.  

The attached template is in bilateral form.  While a section 106 obligation in the form of a unilateral 
undertaking does not require the local authority to be a party, if a local authority is granting planning 
permission in reliance on a unilateral undertaking, the authority will still need to be satisfied that it is 
legally binding by investigating the land ownership title position and checking the drafting of the 
obligations in particular in relation to affordable housing.  Therefore, an applicant would be advised not 
to enter into a unilateral undertaking until its form has been approved by the local authority so there is 
not necessarily a significant time saving.   

The key disadvantages of a unilateral undertaking from a developer’s perspective are that it does not allow 
for obligations on the part of the local planning authority including in particular a dispute resolution 
mechanism, clawback of unspent funds (which is supported by paragraph 21 of the PPG) and provisions 
about the process for discharging obligations.   

The attached template draws from a range of section 106 agreements for similar sized schemes, The 
boilerplate is intended to be relatively comprehensive but allowing for flexibility for example to allow for 
different land ownership situations, whether the permission is full or outline and potential approaches to 
phasing and practicalities around execution.   

The affordable housing schedule has been included because this will inevitably be required for the relevant 
type of development but it is expected that local authorities will need to insert their own tenure definitions 
and process requirements depending on local policy and circumstances.  The Open Space schedule is 
drafted at a high level with the details of the delivery, maintenance and management to be submitted for 
approval at a later stage. The advantage of this is that it allows the planning permission to be granted 
without delay but it has the disadvantage of uncertainty and the potential for later delays if agreement 
cannot be reached on the details to be approved.  
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What are the main process “pinch points” and what can be done about them? 

This was the list of suggested process “pinch points” circulated to participants before the meeting: 

Detailed heads of terms not available early enough in the application process. 

Parties often unwilling to invest time in instructing lawyers to make progress with section 106 
agreement at an early enough stage. 

Heads of terms at committee resolution/delegated decision stage insufficiently detailed in relation to 
key substantive issues etc triggers for contributions – no standard checklist so as to form a starting 
point for drafting. 

No published local planning authority templates for particular obligations. 

No template draft unilateral undertaking that may be used for straight-forward planning obligations. 

Often insistence on the part of the LPA that its lawyers will prepare the first draft even when the 
applicant’s solicitor is willing to use the LPA template as a starting point. 

Often insistence on the part of the LPA that it will not outsource the work on section 106 agreements 
even when there are delays or lack of experience internally and the applicant is willing to pay. 

Delays due to LPA lawyer waiting for instructions internally. 

Process often entirely by email with not even an introductory video call to agree reciprocal expectations 
on the part of the parties. 

Particular issues where two-tier authority area and county council is also to be a party. 

Unrealistic approach being taken by inexperienced applicant, or inexperienced private sector lawyer. 

Local planning authority legal team sometimes unwilling to engage in solution-finding discussion when 
issues arise over eg: 

(a) Whether particular land interests need not be joined as party where there is good reason and 
protection by way of eg Arsenal-type condition and deed of adherence wording; 

(b) Registration gap. 

No commitment to timescales by LPA and no standard deadline on the parties by which (for instance) 
the application may need to return to committee/delegated decision-making procedure. 

No independent intervention/ adjudication / mediation procedure where the negotiations become 
stuck – simply the potential for the applicant to appeal (slow, expensive, risky) or for the local planning 
authority to reconsider its resolution to approve. 

Applicant’s solicitor not updating LPA’s lawyer when there may be delay on the applicant’s part (often 
because of other commercial arrangements being negotiated in the background – often grant of 
planning permission is going band in hand with completion of site sale/purchase and/or development 
financing being secured).   

Inconsistent approaches to use of DocuSign. 



 

7 

 

 

These are the notes from the relevant break-out group: 

There was agreement that the pinch-points captured the issues pretty well. 

Areas for amendment/addition: 

Greater front-loading of negotiation and drafting of S106s: 

Heads of Terms not available early enough. 

Need earlier representations from consultees - external and internal consultations. 

Government could emphasis more strongly that these matters should be discussed at pre-app 
stage. 

This may then enable a stronger emphasis on substantive responses on obligations by the end of 
the consultation period. 

Local Validation requirements could seek draft HoTs, and proof of title to enable S106 to be drafted 
during the course of the application - Islington are seeking to produce a full draft prior to 
committee, Epping was also mentioned, and Southwark. 

There was concern raised at the level of resourcing for consultees, however. 

In respect of CIL and S106: 

Local CIL should be mandatory - to reduce the scope of S106 and provide more predictability on 
cost. 

Should there be more guidance from Government on what S106 should include for small and 
medium sized developments? 

There was general agreement on the need for a standard template on S106 for small and medium 
sized developments. 

Use of conditions: 

There was also agreement that more S106 matters should be capable of being dealt with through 
conditions, as enforceability provisions are well understood - although this was qualified by 
recognising that many conditions are not drafted until later in the process. 

Need for clearer guidance from Government: 

• Setting out where S106 should be used, and where CIL should apply (return of reg 123 list?). 

• We have NDMP coming - these would provide scope for guidance from government 
alongside in what should and shouldn’t be included in S106 for smaller and medium sized 
developments. 

• Need for an early inception meeting between the parties to set out the main elements of 
the S106 should be encouraged by Government in NPGs/NPPF. 

Support for a template approach to Heads of Terms for larger agreements. 

Support for a template approach to S106s - which government could consult upon to ensure that 
developers, funders, lawyers and local authorities can all influence. 

This would include model clauses. 
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Question of incentivisation to complete agreements: 

There was general support for the ability to go to arbitration during the drafting of the agreement 
if there is unreasonable behaviour in securing the agreed heads - but not to enable either of the 
parties to materially re-negotiate the heads themselves, 
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Accountability: 

There was broad agreement for automatic claw-back clauses - to ensure that there is accountability 
on local authorities to spend the money on the mitigation – but the timeframes should take account 
of the nature of the mitigation required and the reasonable time periods required for the local 
authority/infrastructure providers to assemble the funding and deliver the mitigation. 

Overall, Government could stipulate the boiler plate clauses that should be used, and standard 
clauses to cover common matters like affordable housing.  If local authorities want to deviate to 
capture local requirements they should be encouraged to publish their own standard clauses. 

Broader ideas for longer term reform 

The focus of our thinking has been on shorter-term improvements that could be achieved without 
legislation. However, we raise the following by way of possible further changes for the Government to 
consider: 

1. Enabling a wider range of commitments to be secured by the local planning authority by way of 
condition, for instance a restriction on development proceeding beyond a particular stage until a 
defined financial contribution is paid? There might be an equivalent requirement as to agreement 
by the applicant of the condition as already exists in the case of pre-commencement conditions11. 

2. Reform of CIL, including consideration as to whether community infrastructure levy (“CIL”) annual 
funding statements are working as effectively as envisaged post repeal of regulation 123 
statements and in particular whether there is now sometimes “double dipping” in terms of section 
106 planning obligations being sought for matters which had been envisaged to be addressed by 
way of the relevant authority’s CIL charging schedule. MHCLG should encourage publicity by 
authorities or applicants for where infrastructure has been funded by way of section 106 
agreement. Is there scope for a compulsory “CIL lite” to deal with all policy-based contributions? 

3. More transparency for the public as to agreements that have been entered into, including the 
opportunity for technology to assist by way of the preparation of summaries and “conformed” 
versions, where an agreement has been the subject of one or more deeds of variation over time. 

Next steps 

We invite reactions from the wider planning, planning law and local government communities on the ideas 
and recommendations that we have set out. In our view there has never been a more opportune moment 
for the Government, local planning authorities, the developer communities and planning solicitors in both 
the private and sectors to seize this opportunity to simplify and standardise the process of negotiating and 
documenting planning obligations. 

Town Legal LLP 

18 November 2025 

  

 

11 Section 100ZA, Town and Country Planning Act 1990 
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Template draft section 106 agreement 

 

 



 

 

 

Draft template s106 19 November 2025 
 

 

 

 

DATED                                                         202[  ] 

 

(1) [NAME OF OWNER] 

(2) [NAME OF DEVELOPER] 

(3) [NAME OF MORTGAGEE] 

(4) [NAME OF COUNCIL] 

 

 

 

 

 

 

AGREEMENT PURSUANT TO SECTION 106 

 TOWN AND COUNTRY PLANNING ACT 1990 

IN RELATION TO [APPLICATION SITE] 

[PLANNING APPLICATION REFERENCE] 
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This DEED OF AGREEMENT is dated 202[x] 

 

(1) [Owner]  (company number [        ]) whose registered address is [Address] (“Owner”) 

(2) [[Developer]  (company number [      ]) whose registered address is [Address] (“Developer”)] 

(3) [[Mortgagee] (company number [     ]) whose registered address is [Address] (“Mortgagee”)] 

 

(4) Local Planning Authority (company number n/a) whose registered address is [Address] 
(“Council”)12 

 

 

RECITALS 

(A) The Owner is registered at the Land Registry as the freehold owner of [those parts of] the Site with 
title absolute registered under title numbers [XXXXXXX], [XXXXXXX] and [XXXXXXX]. 

(B) [The Leaseholder is registered at the Land Registry as the proprietor of a leasehold interest in the 
Land registered under title numbers [XXXXXXX], [XXXXXXX] and [XXXXXXX].] 

(C) [The Developer has exchanged a conditional contract with the Owner dated [XXXXXX] to acquire the 
Owner's freehold interests referred to in recital (A) in the Site. Following compliance with certain 
conditions under the contract, those freehold interests will be transferred to the Developer.] 

(D) [The Chargees have a registered charge over the title numbers listed in Recital A dated [XXXXXX] and 
agree to bind their interests in the Site in accordance with the terms of this Deed.] 

(E) The Council is the local planning authority for the area in which the Site is situated and is the 
appropriate statutory body to enforce the planning obligations herein for the purposes of Section 
106 of the 1990 Act. 

(F) The Council is also the local housing authority and the highway authority for the purposes of the 
Highways Act 1980 for the area in which the Site is situated13.  

(G) The [Owner/Developer] submitted the Application to the Council for the Planning Permission to carry 
out the Development. 

(H) [At a meeting of the Council's [XXXXX] Committee held on XXXXXX 202X the Council resolved to grant 
the Planning Permission subject to the completion of this Deed to secure the planning obligations 
mentioned herein.] 

 

 

12 In a two tier authority area, the County Council may need to be a party 

13  Where the County Council is a party, a recital along the following lines should be added “The County Council is a local planning authority and the education authority and the 

highways authority for the purposes of the Highways Act 1980 for the area in which the Site is situated”. 
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4. Definitions 

"1980 Act" means the Highways Act 1980 (as amended); 

“1990 Act” means the Town and Country Planning Act 1990 (as amended); 

“Acts” means Section 106 of the 1990 Act, Section 38/278 of the 1980 
Act, Section 1 of the Localism Act 2011, and Section 111, 120 and 
123 of the Local Government Act 1972, [Section 16 of the Greater 
London Council (General Powers) Act 1974] and in each case any 
statutory amendment, variation, substitution or re-enactment 
thereof together with all other statutory powers and acts pursuant 
to which the parties hereto shall be empowered to enter into this 
Deed; 

“Approval” means approval, agreement, consent, authority or expression of 
satisfaction by a Party or duly authorised person acting on their 
behalf following submission of the relevant plan, document, 
details, request or any other matter by another Party under the 
terms of this Deed and “Approve” shall be construed accordingly; 

"Business Day"  means a day other than a Saturday or Sunday or a public holiday; 

“Commencement” means the date on which a material operation as defined in 
Section 56(4) of the 1990 Act is undertaken pursuant to the 
Planning Permission other than (for the purposes of this Deed and 
for no other purpose) operations consisting of: 

(a) demolition works; 
(b) excavation; 
(c) archaeological investigations and works; 
(d) site survey; 
(e) site clearance and preparation; 
(f) ecological surveys, investigations or assessments; 
(g) environmental preparatory works; 
(h) the erection of fencing and/or hoarding to enclose the 

Development or any part of the Development and the 
erection of an enclosure for the purpose of site security, 
erection of temporary facilities for security personnel, 
erection of security cameras and interim landscaping 
works; 

(i) the provision of underground drainage and sewers and 
the laying of or provision of any services and/or services 
diversion works on or under the Development or any part 
of the Development; 

(j) works for temporary accesses and the laying out of roads 
for construction purposes; 

(k) temporary buildings, moveable structures and the 
erection of site buildings for construction purposes; 

(l) temporary display of site advertisements and notices; 
(m) piling; 
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(n) contamination tests; 
(o) boreholes or trial pits; and 
(p) works of decontamination and remediation, 

and "Commencement" or "Commence" shall be construed 
accordingly and where used by reference to any part or Phase of 
the Development shall refer to the relevant date for that part or 
Phase; 

“Commercial Unit” means a unit of floorspace comprised in the Development which 
is permitted for non-residential purposes; 

“Condition” means a condition of the Planning Permission and "Conditions" 
shall be construed accordingly; 

[“Confirmatory Deed14” means a confirmatory deed of agreement to be entered into under 
sections 106 and 106A of the Planning Act, section 111 of the Local 
Government Act 1972 and section 1 of the Localism Act 2011 
substantially in the form appended at Appendix [  ] of this Deed 
with such amendments agreed between the parties as may be 
considered necessary and appropriate for the purposes of 
confirming that the relevant obligations, covenants and 
undertakings in this Deed shall be binding on the Remaining Land 
(or relevant part or parts thereof)]; 

“Contributions” 
means the financial contributions payable by the Owner to the 
Council under this Agreement, but excluding the Council's legal 
costs payable pursuant to Clause [  ] and "Contribution" shall be 
construed accordingly; 

“Development” means [INSERT DESCRIPTION OF DEVELOPMENT FROM THE 
APPLICATION]; 

“Dwelling” means any residential dwelling (including a house, flat or 
bungalow) permitted to be constructed pursuant to the Planning 
Permission and "Dwellings" shall be construed accordingly; 

“First Occupation” means the date when any Building comprised in the Development 
is first Occupied; 

“Land”15 means that part of the Site that is registered at the Land Registry 
under title numbers XXXXXX, XXXXXX, and XXXXX against which 
this Deed may be enforced as shown edged in red on Plan X;  

 

14 Where is is not possible to bind the whole Site prior to the grant of planning permission, a confirmatory deed can 
often be used to ensure that the relevant land is bound before development is carried out (see clause 37) 

15 This definition is useful where not all of the “Site” (i.e. the planning application boundary) can be bound because 
not all of the land is owned by the parties - this will commonly be the case where the red line includes highway works 
on highway land, where there is statutory undertaker’s apparatus which will remain in place or small strips of 
unregistered land where no development is proposed. In this case, when referring to the area bound by the 
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“Implementation16” means the first date on which any material operation (as defined 
by section 56(4) of the 1990 Act) forming part of the 
Development begins to be carried out and the terms 
“Implement” and “Implemented” shall be construed accordingly; 

"Index"  

 

means [in relation to x contributions] the [SELECT RELEVANT 
INDEX17:  

[the BCIS General Building Cost Index published by the Royal 
Institution of Chartered Surveyors (RICS)/  

the BCIS All-In Tender Price Index published by the Royal 
Institution of Chartered Surveyors (RICS)/ 

 the Consumer Price Index issued by the Office for National 
Statistics or any replacement index /  

the RPI all items excluding mortgage interest (RPIX) published by 
the Office for National Statistics] 

or in the event such index[es] cease to exist such index as may be 
agreed between the relevant parties for the purpose of 
calculating planning obligations;  

“Indexed” adjusted by reference to the relevant index pursuant to the 
provisions of clause 21; 

“Interest” means Interest at a rate of [  ]% above the base rate of the Bank 
of England from time to time; 

“Monitoring Fee” means the sum of [       ] (£xxx) being the fee to be paid to the 
Council for overseeing and monitoring the [Owner’s] compliance 
with the planning obligations contained in Schedules to this Deed; 

“Occupation” means physical occupation for the intended beneficial purposes 
permitted by the Planning Permission but does not include 
occupation for the purposes of construction, fitting-out, 
decoration, landscaping, marketing, sales or security of any part 
of the Development and Occupy, Occupier, Occupiers and 
Occupied shall be construed accordingly; 

“Parties”  means the parties to this Agreement and their successors in title; 

“Phase” means a phase of the Development as identified in the Phasing 
Plan and “Phased” shall be constructed accordingly; 

 

obligations, the term “Land” should be used. A “Land Plan” will also be required (LR title plans cannot be appended 
because of copyright). 

16 This definition is included as a point at which the Council should be notified – triggers for obligations should normally 
be linked to Commencement rather than Implementation 

17 It may be appropriate to apply different indexes to different types of contributions 
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“Phasing Plan”  means the phasing plan [appended to this Deed at Annex X/to be 
approved under Condition] or such other amended phasing plan 
as may be agreed in writing between the Owner and the Council 
from time to time; 

“Planning Application” means the application for [outline] planning permission 
registered by the Council under reference [XXXXXX]; 

“Planning Permission” means the planning permission granted by the Council for the 
Development [in the form of the draft attached at Schedule  
hereof pursuant to the Planning Application]; 

“Plans” means those plans listed and numbered in the [   ] Schedule;  

[“Remaining Land” means the land within the Site which is not bound by and subject 
to the obligations, covenants and undertakings in this Agreement 
as at the date of this Deed and is shown for illustrative purposes 
edged [  ] on Plan [  ];] 

“Reserved Matters” means reserved matters as defined in The Town and Country 
Planning (Development Management Procedure) (England) 
Order 2010 and shall include any amendment to it; 

“Section 73 of the 1990 Act”  means Section 73 of the 1990 Act and / or Section 73B of the 1990 
Act once in force; 

“Site”  means [INSERT DESCRIPTION OF SITE] as shown edged red on the 
Site Plan; 

“Site Plan” means Plan 1 appended to this Deed at Schedule 2; 

“Statutory Undertaker” has the meaning given such term in the Planning Act and for the 
avoidance of doubt, shall include any public gas transporter water 
or sewerage undertaker electricity supplier or public 
telecommunications operator; 

“Unit” means any separate self-contained unit within the Development; 

  

5. Interpretation 

5.1 Where in this Deed reference is made to any clause, paragraph or schedule or recital such reference 
(unless the context otherwise requires) is a reference to a clause, paragraph or schedule or recital 
in this Deed. 

5.2 Words incorporating the singular where the context so admits include the plural and vice versa and 
words importing any gender include every gender. 

5.3 Words importing persons include firms, companies, other corporate bodies or legal entities and 
vice versa. 
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5.4 References to any Party to this Deed shall include the successors in title to that party and to any 
person deriving title through or under that party and in the case of the Council[s] [] the successors 
to its[/their] respective statutory functions. 

5.5 References to "Parties" shall mean the parties to this Deed and reference to "Party" shall mean any 
one of the parties. 

5.6 Words denoting an obligation on a Party to do any act matter or thing include an obligation to 
procure that it be done and any words placing a Party under a restriction include an obligation not 
to cause or permit any infringement of that restriction. 

5.7 Except where expressly stated to the contrary a reference to any statute or statutory provision shall 
be construed as a reference to the same as it may from time to time be amended, modified or re-
enacted and shall include all instruments, orders, plans regulations, permissions and directions for 
the time being made, issued or given under that statutory provision or deriving validity from it. 

5.8 Save where expressly provided otherwise, all areas of floorspace referred to in this Deed are 
references to Gross External Areas. 

5.9 For the avoidance of doubt, where the Owner is required to provide 'not less than' a prescribed 
amount of floorspace, whilst the Owner is not permitted to provide less than the prescribed amount 
of floorspace, the Owner cannot be compelled to provide more than the prescribed amount of 
floorspace. 

5.10 Headings used in this Deed are an aid to interpretation only and do not form part of this Deed. 

6. Statutory Provisions 

6.1 This Deed is made pursuant to the Acts. 

6.2 To the extent the same fall within the terms of Section 106 of the 1990 Act, the covenants, 
undertakings, restrictions, and requirements imposed upon the Owner under this Deed create 
planning obligations pursuant to Section 106 of the 1990 Act [and undertakings pursuant to Section 
16 of the 1974 Act18] and are enforceable by the Council as local planning authority against the 
Owner and the Owner's successors in title and assignees and which bind the Site. 

6.3 To the extent only that any of the obligations in this Deed are not planning obligations within the 
meaning of the 1990 Act, they are entered into pursuant to the powers contained in the Acts. 

7. Conditionality 

7.1  This Deed shall come into effect immediately upon completion save for clause 819 which shall not 
come into effect until the grant of the Planning Permission and the Commencement of 
Development has occurred, save for those obligations set out therein and in the Schedules to this 
Deed that are required to be complied with on or prior to the Commencement of Development, 
which obligations shall come into effect on the grant of the Planning Permission and for the 
avoidance of doubt any annex to any Schedule shall come into effect at the same time as the 
relevant substantive provision; 

8. Covenants to the Council 

8.1 The Owner [and Developer] covenant with the Council to observe and perform or cause to be 
observed and performed the obligations contained in Schedules [x] to [x] to this Deed at the times 
and in the manner provided therein. 

 

18 Only relevant within London 

19 The Owner/ Developer covenants 
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9. Mortgagee’s consent 

9.1 The Mortgagee acknowledges and declares that this deed has been entered into by the Owner with 
its consent and that their land within the Site shall be bound by the obligations contained in this 
deed provided that the Mortgagee shall otherwise have no liability under this deed unless and to 
the extent that the Mortgagee becomes mortgagee in possession of the part of the land within the 
Site over which it holds a charge in which case it too will be bound by the obligations as if it were a 
person deriving title from the Owner. 

10. Future Chargees 

10.1 It is agreed by the Parties that any subsequent mortgagee or chargee of the whole or any part of 
the Site shall have no liability under this Deed unless it takes possession of the Site (or any part 
thereof) in which case it too will be bound by the obligations as if it were a person deriving title 
from the Owner. 

11. Council’s Covenants 

11.1 The Council covenants with the Owner to observe and perform or cause to be observed and 
performed the obligations contained in [Error! Reference source not found.] to this Deed at the 
times and in the manner provided therein. 

12. Liability 

12.1 Where more than one Party undertakes an obligation, such obligation can be enforced against all 
of them jointly or against each individually unless there is an express provision otherwise. 

13. Release   

13.1 No person shall be liable for any breach of any of the planning obligations or other provisions of 
this Deed after it shall have parted with its entire interest in the Land or the part in respect of 
which such breach occurs but without prejudice to liability for any subsisting breach arising prior 
to parting with such interest AND FOR THE AVOIDANCE OF DOUBT no person shall be liable for a 
breach of covenant or other provisions contained in this Deed where that person has no interest in 
that part of the Land in respect of which the breach was committed unless committed prior to the 
time it disposed of its interest. 

14. Exemptions 

14.1 The obligations set out in this Deed shall not be enforceable against20: 

(a) Save for the obligations set out in Schedule 2 of this Deed to the extent they relate to the 
Affordable Housing Units (but in relation to those obligations, subject always to the 
exclusions set out in that Schedule) any individual owner, tenant or occupier of any 
Dwelling and their successors in title and mortgagee (or any receiver appointed by such 
mortgagee) and any person who is a successor in title or derives title through or under any 
such mortgagee (or such receiver); 

(b) save for the obligations set out in Schedule 2 of this Deed to the extent they relate to the 
Affordable Housing Units (but in relation to those obligations, subject always to the 
exclusions set out in that Schedule), no obligations, undertakings or liabilities under this 
Deed shall be enforced against a Registered Provider or a Chargee of a Registered Provider 
and the Chargee’s successors in title; 

 

20 It may be reasonable to include specific other parties or parts of the site depending on the details of the proposed 
development 
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(c) any individual owner, tenant or occupier of a Commercial Unit and their successors in title 
and mortgagee (or any receiver appointed by such mortgagee) and any person who is a 
successor in title or derives title through or under any such mortgagee (or such receiver); 
and 

(d) any Statutory Undertaker or other person with any interest in any part of the Land for the 
purpose of the supply of gas, electricity, water, drainage, public transport or 
telecommunication services. 

15. Future permissions  

15.1 In the event that any new planning permission(s) are granted by the Council pursuant to Section 73 
(or Section 73B when in force) of the 1990 Act in respect of the conditions in the Planning 
Permission and unless otherwise agreed between the parties with effect from the date that the 
new planning permission is granted: 

(a) the obligations in this Deed shall relate to any such planning permission(s) in respect of the 
Site granted pursuant to Section 73 (or Section 73B when in force) of the 1990 Act without 
the automatic need to enter into any subsequent deed of variation or new agreement 
pursuant to Section 106 of the 1990 Act;  

(b) the definitions of Planning Application, Development and Planning Permission in this Deed 
shall be construed to include reference to any application under Section 73 (and Section 
73B when in force) of the 1990 Act, the planning permission(s) granted thereunder and the 
development permitted by such subsequent planning permission(s); 

(c) this Deed shall be endorsed with the following words in respect of any future Section 73 (or 
section 73B when in force) application:  

"The obligations in this Agreement relate to and bind the [Site/Land] in respect of 

which a new planning permission referenced [                                ] has been granted 

pursuant to Section 73 [or Section 73B] of the Town and Country Planning Act 1990 

(as amended)" 

PROVIDED THAT nothing in this clause shall fetter the discretion of the Council in determining any 
application(s) under Section 73 (or Section 73B when in force) of the 1990 Act or the appropriate 
nature and / or quantum of Section 106 obligations in so far as they are materially different to those 
contained in this Deed and required pursuant to a determination under Section 73 (or Section 73B 
when in force) of the 1990 Act whether by way of a new Deed or supplemental Deed pursuant to 
Section 106 of the 1990 Act. 

15.2  For the avoidance of doubt, if the Planning Permission is amended pursuant to any application 
made under Section 96A of the 1990 Act, the definitions of Planning Application, Development and 
Planning Permission shall be construed to refer to the Planning Permission as so amended. 

16. Future Development 

16.1 Subject to clause 15 above nothing in this Deed shall be construed as prohibiting or limiting any 
right to develop any part of the Site in accordance with a planning permission (other than the 
Planning Permission) [or listed building consent] granted by the Council or by the Secretary of State 
on appeal or reference to him before or after the date of this Deed. 
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17. Termination of this Deed 

17.1 Without prejudice to any of the obligations which come into force on or before the date of this 
Deed it is agreed and declared that this Deed shall cease to have any further effect in the event 
that: 

(a) the Planning Permission shall lapse without having been implemented; or 

(b) the Planning Permission shall be revoked; 

(c) the Planning Permission shall be modified without the consent of the Owner; or 

(d) if the Planning Permission is quashed without being thereafter re-granted. 

17.2 In the event that this Deed ceases to have effect as a result of the occurrence of any of the events 
set out in this clause [17] the Council shall effect the cancellation of all entries made in the register 
of local land charges in respect of this Deed.  

18. Severance 

18.1 If any provision in this Agreement shall be held to be invalid, illegal or unenforceable the validity, 
legality and enforceability of the remaining provisions of this Deed shall not in any way be deemed 
thereby to be affected or impaired. 

19. Notifications21 

19.1 The Owner shall notify the Council in writing within 10 (ten) Business Days of: 

(a) Implementation  

(b) Commencement of Development; 

(c) Occupation of the Development;  

20. Legal costs and Monitoring Fee 

20.1 The Owner shall pay to the Council their reasonable legal costs properly incurred in the preparation 
negotiation and completion of this Deed upon completion of this Deed. 

20.2 The Owner shall pay to the Council the Monitoring Fee upon completion of this Deed.  

20.3 Without prejudice to the terms of any other provision herein the Owner shall pay all costs charges 
and expenses (including without prejudice to the generality thereof legal costs and surveyor’s fees) 
reasonably incurred by the Council for the purpose of or incidental to the enforcement of any right 
or power of the Council or any obligation of the Owner arising hereunder. 

21. Indexation 

21.1 Where any financial contribution in this Deed is to be "Indexed" then the amount of the 
contribution or instalment thereof after application of the Index shall be varied according to the 
formula: Amount after indexation = A x B/C Where:- 

A = the amount to be varied; 

B = the Index at the date at which the amount is payable; and 

C = the Index at the date [of this Deed22]. 

 

21 Add any other obligation triggers required by the LPA for monitoring (e.g. trigger dates for payments or other 
obligations) 

22 Different dates may be appropriate depending on how the contribution has been calculated 
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21.2 For the avoidance of doubt, in case of any decrease in the Index the change in the Index shall be 
deemed to be nil. 

22. Interest 

22.1 If payment of any contribution or sum to be paid pursuant to this Deed becomes due and remains 
unpaid then the Owner shall pay Interest on the unpaid amount of such contribution and/or sum 
from the date when it became due to the date it is paid in full. 

23. VAT 

23.1 All consideration given in accordance with the terms of this Deed shall be exclusive of any value 
added tax properly payable PROVIDED THAT if at any time VAT is or becomes chargeable in respect 
of any supply made in accordance with the provisions of this Deed then to the extent that VAT had 
not previously been charged in respect of that supply that VAT will be additional to the sums 
required and the Owner will be entitled to valid VAT receipts in respect of any vatable supplies 
properly incurred under this Deed. 

24. Agreements and declarations 

24.1 The parties agree that nothing in this Deed constitutes a planning permission or an obligation to 
grant planning permission and nothing in this Deed grants planning permission or any other 
approval, consent or permission required from the Council in the exercise of any other statutory 
function. 

24.2 Save where expressly stated otherwise, nothing in this Deed shall require the Owner to perform 
any obligation whatsoever in, upon or under land outside of the [Site/Land]. 

25. Waiver 

25.1 No waiver (whether express or implied) by the Council of any breach by the Owner, nor any waiver 
of any breach by its respective successors in title or those deriving title from the Owner in 
performing or observing any of the obligations contained in this Deed shall constitute a continuing 
waiver and no such waiver shall prevent the Council from enforcing any of the said obligations or 
from acting upon any subsequent breach or default in respect thereof. 

26. Local Land Charge 

26.1 This Deed shall be registered by the Council as a local land charge in the Register of Local Land 
Charges maintained by the Council. 

27. Dispute Resolution 

27.1 The parties will attempt in good faith to resolve any dispute or claim arising out of or relating to 
this Agreement (except in relation to the quantum of any sums payable under this Agreement). 

27.2 If the matter is not resolved through negotiation the parties will attempt in good faith to resolve 
the dispute or claim through an Alternative Dispute Resolution ("ADR") procedure as recommended 
to the parties by the Centre for Dispute Resolution. 

27.3 If the matter has not been resolved by an ADR procedure within 28 days of the initiation of such 
procedure or if either party will not participate in an ADR procedure the dispute may be referred 
by either party for decision by a person appointed by agreement between the parties or (in default 
of agreement) by the President for the time being of the Royal Institution of Chartered Surveyors 
who shall act as an expert and not as an arbitrator and whose decision shall be final and binding 
upon the parties. 
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27.4 Nothing in Clauses 24.2 and 24.3 shall apply to the recovery of liquidated sums or prevent the 
parties from commencing or continuing court proceedings. 

28. Third Parties 

28.1 No provisions of this agreement shall be enforceable by any third party under the Contracts (Rights 
of Third Parties) Act 1999  and no person other than the parties to this Deed (and any successors in 
title or assigns or successor bodies) shall have any rights under or be able to enforce the provisions 
of this Deed and nothing in this Deed is intended to confer on any third party (whether referred to 
herein by name class description or otherwise) any benefit or any right to enforce any provision of 
this Deed.  

29. Jurisdiction 

29.1 This Deed is governed by and interpreted in accordance with the law of England and the parties 
submit to the non-exclusive jurisdiction of the courts of England. 

30. Change in Ownership 

30.1 The Owner shall give the Council written notice within 10 Business Days of any conveyance, 
transfer, lease, assignment, mortgage or other disposition entered in respect of all or any part of 
the Site or change in ownership of any of its interests in the Site (SAVE FOR in relation to any 
disposal of an individual Dwelling to an individual private owner or occupier) occurring before all 
the obligations under this Deed have been discharged, such notice to give: 

(a) the name and address of the person to whom the disposition was made (and in the case of 
a company, the full name and registered office address); and 

(b) the nature and extent of the interest disposed of by reference to a plan. 

31. Title Warranty/ Covenants 

31.1 The Owner covenants that it has full power to enter into this Deed and bind itself to the covenants 
and obligations contained in it, that this Deed has been properly executed by it and that it has 
obtained all necessary consents from any person having any title, estate, interest or right in the 
Site. 

32. Notices 

32.1 Any notice, consent or approval required to be given under this Deed shall be in writing and shall 
be delivered by email together with a hard copy or delivered personally or sent by pre paid first 
class recorded delivery post.   

32.2 The address for service of any such notice, consent or approval shall be in the case of service upon 
the: 

(a) Council: by email to [      ]  with a hard copy to [       ] 

(b) Owner: by email to [      ]  with a hard copy to [       ] 

or such other address for service or method of service as shall have been previously notified in 
writing by one Party to the other Parties. 

32.3 A notice, consent or approval required or authorised to be given under this Deed shall be deemed 
to be served as follows: 

(a)  if personally delivered, at the time of delivery; or 

(b) if posted by recorded delivery at the time when it would be received in the ordinary course 
of business; 

32.4  To prove such service, it shall be sufficient to prove that: 
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(a) personal delivery was made;  

(b) that the envelope containing such notice, consent or approval was properly addressed and 
delivered into the custody of the postal authority in a pre-paid first class recorded delivery 
envelope; or 

(c) if by email, by notification of a delivery receipt for such email to the correct email address 
as previously notified in writing between the Parties. 

33. Duty to act reasonably and in good faith  

33.1 All parties to the Deed acknowledge they are under a duty to act reasonably and in good faith in 
the fulfilment of the objectives of this Deed. 

34. No fettering of discretion 

34.1 Except in so far as is legally or equitably permitted nothing in this Agreement shall fetter, 
prejudice or affect the exercise of any statutory or regulatory power duty or discretion of the 
Council. 

35. Approvals 

35.1 Where an Approval is required by the Owner from the Council under the terms of this Deed such 
Approval must be in writing unless expressly stated otherwise within this Deed and it shall not be 
unreasonably withheld, conditioned or delayed (for the avoidance of doubt such requirement does 
not seek to fetter the statutory rights, powers, duties and obligations of the Council). 

35.2 Where any party refuses to give an Approval then reasons for that decision shall at the request of 
any other party be provided in writing. 

35.3 Each Party shall co-operate with the other parties to facilitate the discharge and performance of all 
obligations contained herein. 

36. Discharge  

36.1 Upon the performance discharge or other fulfilment of the obligations (or any of them) of the 
Owner under this Deed, such obligation shall absolutely cease and determine save in respect of any 
antecedent breach. 

36.2 Upon the full satisfaction of all the terms of this Deed the Council shall upon a written request affect 
the cancellation of all entries made in its register of local land charges in respect of this Deed.  

36.3 The Council covenants that upon a reasonable written request of the Owner at any time after an 
obligation of the Owner under this Deed has been fulfilled the Council will use reasonable 
endeavours to issue a written confirmation of such performance or discharge to the Owner. 

37. [Confirmatory Deed] 

37.1 [The Owner covenants and undertakes not to cause or permit Commencement of Development in 
respect of a part of the Remaining Land unless and until a Confirmatory Deed has been entered into 
binding all relevant interests in such relevant part of the Remaining Land.] 
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38. Electronic Execution2324 

38.1 The Council and the Owner hereby agree that: 

(a) For the purposes of the execution of this Deed an electronic signature (duly 
attested/authenticated/witnessed in accordance with the relevant execution block) shall 
be accepted by each party in lieu of a wet-ink signature for the purposes of the lawful 
execution of this document; and 

(b) plans and other appendices (as applicable) attached to this Deed may be electronically 
signed/initialled. 

39. Delivery 

39.1 The provisions of this Deed (other than this clause which shall be of immediate effect) shall be of 
no effect until this Deed has been dated. 

39.2 This Deed may be electronically dated and completed. 

39.3 Further to completion of this Deed each party will accept an electronic or scanned copy of the 
executed and completed Deed in lieu of a hardcopy document. 

IN WITNESS whereof the parties hereto have executed this Deed on the day and year first before written. 

 

23 This will need to be checked with the parties in advance - some LPAs will only execute electronically while some 
cannot execute electronically. There may also be some landowners/ developers who cannot execute electronically. 

24 PINS Guidance states that Counterparts are not appropriate to Planning Obligations and that the planning obligation 
should be conveniently available as one single document executed by all the relevant parties.  However, the guidance 
states that there may be “exceptional circumstances where it is agreed in advance by the parties that counterparts are 
the only practical option. In these cases, both the Inspector and the local planning authority should be satisfied that 
certified copies of all the individually signed documents have been provided (by a solicitor or other suitably legally 
qualified person).  It is preferable in such circumstances that each counterpart document includes a clause confirming 
that while the deed may be executed in counterparts, or in any number of counterparts, each of these shall be deemed 
to be an original (or a duplicate original), but all of them, taken together, shall constitute one and the same agreement. 
While such a clause is recommended in order to improve clarity, its absence will not make the counterparts invalid”. 

Where it has been agreed that counterparts can be used, the following drafting could be inserted [This Deed may be 

executed in any number of counterparts (in hardcopy or in electronic form pursuant to clause 38.1 above), each of 

which constitute a duplicate original, but all the counterparts shall together constitute the one and the same 

agreement.] 
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Schedule 1  

Financial Contributions 

 

1. Definitions 

“ [ ] Contribution” means the sum of £[  ] Index Linked to be paid to the Council for 
the purposes of [  ]; 

2. The Contributions 

The Owner shall: 

2.1 pay the [  ] Contribution in full prior to [Commencement/First Occupation25] of [  ]; and 

2.2 not [Commence/First Occupy] [  ] until that Contribution has been received in full by the Council 

  

 

25 Other triggers may be appropriate such as occupation of a certain number of dwellings or phases where applicable 
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Schedule 2  

Affordable Housing 

1. Definitions26 

1.1 Unless the context otherwise requires, the following terms have the following meanings: 

“Affordable Housing” means Dwellings to be provided as Affordable Housing (in 
accordance with and as that term is defined in Annex 2 of the 
NPPF) within the Council's administrative area, to persons 
whose needs are not met by the market; 

“Affordable Housing 
Plan27” 

means the plan attached to this Deed at Appendix [  ]; 

“Affordable Housing 
Units” 

means a Dwelling which is provided as Affordable Housing; 

“Affordable Housing Mix” 
means the required mix and proportion of tenures of the 
Affordable Housing Units that must be provided in the 
Development, being as follows: 

 x per cent (x%) [x number] of the Affordable Housing 
Units as [INSERT TENURE] (); and 

 x per cent (x%) [x number] of the Affordable Housing 
Units as [INSERT TENURE] 

or such other alternative mix as may be agreed in writing 
between the Owner and the Council, having regard to local 
need, available Affordable Housing tenures, government 
guidance and legislation and planning policy prevailing at the 
relevant time.  

“Affordable Housing 
Scheme” 

means a scheme to provide the Affordable Housing Units in 
the Development to be submitted to the Council pursuant to 
paragraph 2.2 (and which may be amended by written 
agreement between the Owner and the Council provided 
that such scheme remains in accordance with approval of the 
[relevant Reserved Matters Approval/ Planning Permission]) 
and such scheme shall detail: 

 

26 While example definitions of common affordable housing tenures are set out, this is not intended to be a 
comprehensive set of definitions and it is recognised that Local Authorities may have specific tenure definitions and 
requirements including the tenures required, the provisions relating to rents and eligibility as set out in local policy 
and based on local need.  Model clauses for First Homes are available at the following link and are not replicated in 
this template: First Homes: Model Section 106 Agreement (for developer contributions) - GOV.UK.  This drafting also 
does not deal with other types of development such as Build to Rent.  

27 For a full planning permission -  this plan should show the location and details (tenure and size) of the Affordable 
Housing Units within the Development 
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(a) the minimum number of Affordable Housing Units 
which shall be provided; 

(b) the type and tenure of each of the Affordable Housing 
Units to be provided in accordance with the Affordable 
Housing Mix; 

(c) the construction standards of the Affordable Housing 
Units and how the proposed design and construction 
of the Affordable Housing will ensure that the same is 
materially indistinguishable (in terms of outward 
design and appearance) from the Market Housing 
Units of similar size within the Development; and 

(d) the location of the Affordable Housing Units; 

“Affordable Rented 
Housing” 

means housing that meets the conditions for ‘other 
affordable housing for rent’ set out in paragraph b) of Annex 
2 of the NPPF; OR 

means rent (inclusive of service charge) which is no more 
than 80% of the Open Market Rent of the relevant Dwelling(s) 
[and the Local Housing Allowance at the time of letting], 
subject to:-  

(a) permitted annual rent increases in accordance 
with the terms of the tenancy agreement;  

(b) recalculation of rent for subsequent lettings, to be 
recalculated at the time of that letting against the 
prevailing Open Market Rent and Local Housing 
Allowance 

PROVIDED THAT in all cases, any rent increases will not result 
in a rent (inclusive of service charge) which is more than 80% 
of the Open Market Rent at the relevant time; 

“Affordable Rented 
Housing Unit” 

means an Affordable Housing Unit offered provided as 
Affordable Rented Housing; 

“Eligible Household(s)” means households whose needs are not met by the market 
having regard to local incomes and local house prices and 

a.   in the case of Affordable Housing Units, a person in need 
of Affordable Housing in the area administered by the Council 
(in its capacity as Housing Authority) and who meets the 
criteria and objectives for being in need of Affordable 
Housing as set by the Council;  

b in relation to the Shared Ownership Units a person whose 
income is insufficient to enable them rent or buy housing 
available locally on the open market determined with regard 
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to local incomes and local house prices and whose eligibility 
has been confirmed by the Council or a Registered Provider; 

“Intermediate Housing” means Affordable Housing homes for sale and rent provided 
at a cost above Social Rent but below open market levels [the 
form of which shall be agreed with the Council OR comprising 
the following tenures [e.g. Affordable Rented Housing, 
Shared Ownership Housing etc;] 

“Intermediate Housing 
Units” 

means the Affordable Housing Unit(s) that are only available 
to be used and Occupied exclusively as Intermediate 
Housing; 

“Local Housing Allowance” means the Local Housing Allowance rate applicable to the 
relevant Dwelling for the appropriate broad rental market 
area published from time to time by the Valuation Office 
Agency or its statutory successors; 

“Nomination Agreement” means an agreement entered into by the Registered Provider 
with the Council in the same or substantially the same form 
as the Council’s model nomination agreement dealing with 
the allocation of the Affordable Housing by a Registered 
Provider28; 

“Market Housing Units” means any Dwelling which is not an Affordable Housing Unit 
and "Market Housing" shall be construed accordingly. 

“Open Market Rent” means the amount (inclusive of any service charge) for which 
an equivalent interest in a comparable residential unit in the 
local area (which may include but cannot be limited to 
Dwellings within the Development) would be leased as 
assessed in line with the definition of "Market Rent" set out 
in the International Valuations Standards as adopted by the 
Royal Institute of Chartered Surveyors (or any future 
guidance or initiative that replaces or supplements it); 

“Registered Provider” means an organisation which provides Affordable Housing, is 
registered in accordance with the provisions of chapter 3 of 
Part 2 of the Housing and Regeneration Act 2008. 

“Rent Guidance” 
means the Rent Standard 2020 published by the Regulator of 
Social Housing, and Policy statement on rents for social 
housing, published by the government, or such other 
replacement regulation or policy as may be in force at and 
applicable at the relevant time. 

"Shared Ownership 
Housing" 

means housing provided by a Registered Provider pursuant 
to shared ownership arrangements within the meaning of 

 

28 Ideally the form of the Nomination Agreement will be attached 
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Section 70(4) of the Housing and Regeneration Act 2008 and 
marketed in accordance with the ‘Homes England Capital 
Funding Guide’, where a proportion of the equity is sold on a 
long lease to the purchaser and the remainder of the equity 
is retained by the Registered Provider subject to rent being 
charged on the retained  equity, on terms that entitle the 
purchaser to acquire up to 100% of the equity. 

“Shared Ownership Lease” means a lease which accords with Home England's model 
form of lease issued from time to time 

"Shared Ownership Unit" means an Affordable Housing Unit offered by a Registered 
Provider as Shared Ownership Housing; 

"Social Rented Housing" 
means Affordable Housing Units offered by a Registered 
Provider in accordance with the Rent Guidance, which units 
are to remain as such for future Eligible Households, whilst 
let by a Registered Provider, or such replacement for social 
rent as may be in force; 

"Social Rented Unit" 
means an Affordable Housing Unit offered by a Registered 
Provider as Social Rented Housing; 

 

2. Owner’s covenants 

The Owner covenants with the Council:- 

[Option A: Outline application: 

2.1 To provide a minimum of [   ]% of all Dwellings within the Development as Affordable Housing Units 
in accordance with the Affordable Housing Mix.  The Owner shall not be required to provide more 
than [  ]% of all Dwellings within the Development as Affordable Housing Units. 

2.2 Prior to Commencement of Development [within a Phase] to submit an Affordable Housing Scheme 
to the Council for approval. 

2.3 Not to Commence Development [within a Phase] until an Affordable Housing Scheme has been 
approved in writing by the Council. 

2.4 To construct and lay out the Affordable Housing Dwellings in accordance with the Approved 
Affordable Housing Scheme and the provisions of this Schedule.] 

 

[Option B: Full application 

2.1 To provide the Affordable Housing Units in accordance with the provisions of this Schedule. 

2.2 To provide the Affordable Housing Units in the agreed locations shown on the Affordable Housing 
Plan [unless otherwise agreed in writing with the Council at its sole discretion29]. 

 

29 This allows the Council discretion to agree to vary the location of any Affordable Housing Units in the development 
without requiring a formal Deed of Variation 
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2.3 The Affordable Housing Units to be provided pursuant to paragraph 2.1 above shall comprise the 
following unit size and tenure mix as identified on the Affordable Housing Plan [unless otherwise 
agreed in writing with the Council at its sole discretion]30:- 

 1 bedroom 2 bedroom 3 bedroom 4 bedroom Total 

Tenure 1      

Tenure 2      

Tenure 3      

 

2.4 The design and construction of the Affordable Housing shall be materially indistinguishable (in 
terms of outward design and appearance) from the Market Housing Units of similar size within the 
Development.] 

 

2.5 Unless otherwise agreed in writing with the Council31: 

(a) not to Occupy (or permit to be Occupied) more than [x] percent of the Market Housing 
Units [within the Phase] unless and until: 

(i) [x%/ all of32] the Affordable Housing [in that Phase] have been Practically 
Completed to a standard that would allow for immediate Occupation; and 

(ii) the relevant Affordable Housing Units have been transferred to a Registered 
Provider. 

2.6 to procure that any transfer or disposal of the Affordable Housing Units to the Registered Provider 
shall be with full title guarantee and with vacant possession; 

2.7 to procure that any transfer or disposal of the Affordable Housing Units includes a covenant that 
the Affordable Housing Units shall only be used in perpetuity for the purposes of Affordable Housing 
(subject always to the further provisions of paragraph 3 of this Schedule 2) and shall contain the 
following provisions and benefits (unless evidence is produced to the Council to its reasonable 
satisfaction that the Registered Provider has agreed otherwise and the Council agrees in writing to 
the omission): 

(a) full and free rights of access (both pedestrian and vehicular) from the highway to the 
Affordable Housing Units; 

(b) full and free rights to the passages of water, soil, electricity, gas and other services through 
the pipes, drains, channels, wires, cables and conduits which shall be in the adjoining land 
up to and abutting the boundary to the Affordable Housing Units all such services to be 
connected to the mains; 

 

30 This allows for variations to the mix of sizes without a formal Deed of Variation 

31 It may be appropriate to set out a cascade mechanism to allow for circumstances where it has not been possible to 
dispose of the Affordable Housing to an RP which would require a sequence of steps to be taken and evidenced to 
attempt to secure an agreement with an RP and if this cannot be achieved to allow for alternative tenures or a financial 
contribution for Affordable Housing to be provided off-site 

32 It may be appropriate to have more than one trigger point particularly if the development is intended to be phased 
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(c) the Disposal shall be free of all financial charges and of any restrictive covenants or other 
third-party rights which would prevent the use of the Affordable Housing Units for the 
purpose for which they are transferred or disposed of; 

(d) a covenant by the Registered Provider not to use the Affordable Housing Units other than 
for the purposes of Affordable Housing (which covenant shall also be subject to the further 
provisions of paragraph 3 of this Schedule 2); 

(e) a covenant by the Registered Provider that they will within 28 (twenty eight) Working Days 
of the transfer or disposal of any Social Rent Housing Units or Affordable Rent Housing enter 
into a Nomination Agreement with the Council in respect of the Affordable Housing Units 
to be delivered as Social Rent Housing or Affordable Rent Housing; 

2.8 Subject to paragraph 3 of this Schedule 2, not to Occupy or permit the Occupation of the Affordable 
Housing Units for any purpose other than as Affordable Housing. 

2.9 Subject to paragraph 3 of this Schedule 2, not to Occupy or permit the Occupation of the Affordable 
Rented Housing for any purpose other than as Affordable Rented Housing. 

2.10 Subject to paragraph 3 of this Schedule 2, not to Occupy or permit the Occupation of Social Rented 
Units for any purpose other than as Social Rented Housing.  

2.11 Subject to paragraph 3 of this Schedule 2, not to Occupy or permit the Occupation of the Shared 
Ownership Units for any purpose other than as Shared Ownership Housing. 

2.12 Subject to paragraph 3 of this Schedule 2, not to Occupy or permit the Occupation of the Shared 
Ownership Units unless and until a Shared Ownership Lease has been entered into with an Eligible 
Household.  

3. Enforceability33 

3.1 None of the provisions contained at paragraph 2 of this Schedule shall be binding on a mortgagee 
or chargee (or any receiver (including an administrative receiver) appointed by such mortgagee or 
chargee or any other person appointed under any security documentation to enable such 
mortgagee or chargee to realise its security or any administrator (howsoever appointed) including 
a housing administrator (each a “Receiver”)) of the whole of any part of the Affordable Housing 
Units or any persons or bodies deriving title through such mortgagee or chargee or Receiver 
PROVIDED THAT: 

(a) such mortgagee or chargee or Receiver shall first give written notice to the Council of its 
intention to dispose of the Affordable Housing Units and shall have used reasonable 
endeavours over a period of three (3) months from the date of the written notice to 
complete a disposal of the Affordable Housing Land and/or Affordable Housing Units   to 
another Registered Provider or to the Council for a consideration not less than the amount 
due and outstanding under the terms of the relevant security documentation including all 
accrued principle monies, interest, costs and expenses; and 

(b) if such disposal has not been completed within the three (3) month period, the mortgagee, 
chargee or Receiver shall be entitled to dispose of the Affordable Housing Units free from 
the provisions contained at paragraph 2 of this Schedule which provisions shall determine 
absolutely in relation to those Affordable Housing Units only. 

 

33 This is based on the National Housing Federation Mortgagee in Possession clause.  For strategic schemes in London 
there is also a GLA model Mortgagee in Possession clause  
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3.2 The provisions contained paragraph 2 of this Schedule shall not bind nor be enforceable against the 
following: 

(a) any owner or tenant of an Affordable Housing Unit who has exercised a statutory or 
equivalent right to acquire or right to buy or preserved right to buy; 

(b)  any part or parts of the Affordable Housing Units are disposed of in accordance with 
paragraph 3.1;  

(c) any Shared Ownership Housing Unit or other form of Intermediate Housing Unit where the 
tenant has Staircased up to 100% (one hundred percent) in accordance with the terms of a 
relevant lease or other arrangement; or 

(d) any successors in title to or any persons deriving title through any of the persons referred 
to in sub-paragraphs (a)-(c) above. 
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Schedule 3  

Open Space 

1. Definitions 

1.1 Unless the context otherwise requires, the following terms have the following meanings: 

“Management Company” means a company or body set up for the purposes of managing 
and maintaining the Open Space which may include a private 
limited company or a resident’s association; 

“Open Space” means open space to be provided on the Site, [as set out in the 
Permission/ the full details of which are to be approved as part of 
an application for approval of Reserved Matters]; 

“Open Space Delivery Plan” means a plan for the delivery of the Open Space to comply with 
any relevant conditions on the Permission and/or any approval of 
Reserved Matters and which shall include as a minimum: 

a) a description of the Open Space, including the 
type to be provided and any features; and 
b) a programme for the phased laying out and 
delivery of the Open Space; 

“Open Space Management 
and Maintenance Scheme” 

means a scheme for the ongoing management of the Open Space 
which identifies and details the following: 

a) the arrangements for the management of the Open 
Space; 

b) arrangements for the maintenance of the Open Space; 
and 

c) if the Open Space is to be transferred to a Management 
Company, the Council or any other third party, the 
proposed terms of the proposed transfer; 

d) if a Management Company is to be established, 
reasonable details of its corporate structure and 
mechanism of funding. 

2. Open Space Delivery 

The Owner covenants with the Council:  

2.1 To submit the Open Space Delivery Plan [for each Phase] to the Council for approval prior to 
Commencement of Development [within that Phase]. 

2.2 Not to Commence Development [within a Phase] until the Open Space Delivery Plan [for that Phase] 
has been approved by the Council in writing.  

2.3 To deliver the Open Space in accordance with the Open Space Delivery Plan. 

3. Open Space Maintenance and Management 

The Owner covenants with the Council: 

3.1 To submit an Open Space Maintenance and Management Scheme [for each Phase] to the Council 
for approval prior to Occupation of 75% of the Dwellings [with a Phase]. 
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3.2 Not to Occupy more than 75% of the Dwellings [within a Phase] until the Open Space Maintenance 
and Management Scheme [for that Phase] has been approved by the Council in writing.  

3.3 To comply with the approved Maintenance and Management Scheme for the lifetime of the 
Development.  

3.4 Following the delivery of any Open Space, unless and until any transfer of the whole of the Open 
Space or any part thereof to a Management Company, the Council or other third party pursuant to 
the approved Open Space Maintenance and Management Scheme, the Owner shall keep the Open 
Space [for that Phase] (or procure that the Open Space is kept) open, unbuilt upon, and available 
for public recreational use in accordance with the Open Space Delivery Plan and Open Space 
Management and Maintenance Plan [for that Phase] for the lifetime of the Development. 

3.5 For the avoidance of doubt, the Open Space shall remain private land and shall not become public 
highway or public Open Space unless otherwise agreed with the Council. 

4. Access 

4.1 Subject to paragraph 4.2 and 4.3 below, to provide full unrestricted public access to Open Space on 
or before Occupation of the Development 24 hours a day 365 days a year for the duration that the 
Development or any part of the Development remains Occupied.  

4.2 The Public Realm may be closed to the public 1 day a year to prevent public or private rights from 
coming into being by means of prescription or other process of law. 

4.3 The Owner may from time to time temporarily restrict or prevent access to the Public Realm or 
part(s) thereof by giving reasonable prior notice to the Council in writing (EXCEPT in cases of 
emergency or danger to the public when no prior notice or consent shall be required) but only for 
the following purposes: 

(a) the repair maintenance and resurfacing of the Public Realm; 

(b) the laying cleaning maintenance and repair of any cables wires pipes drains or ducts over 
along or beneath the Public Realm; 

(c) the inspection maintenance repair renewal rebuilding or demolition or development of any 
buildings now or hereafter on the Site or any part thereof; 

(d) if in the reasonable opinion of the Owner there shall be some danger to the public; and 

(e) for any other reasonable and sufficient cause and for such reasonable period as may be 
agreed by the Council.  

4.4 If the Council requests the closure of the Public Realm to the public so as to avoid or prevent injury 
or damage to the general public then the Owner shall be entitled (without seeking the prior consent 
of the Council) immediately to close the affected part(s) of the Public Realm to the public for so 
long as may be required by the Council. 

4.5 In the event of closure of any part(s) of the Public Realm by reason of emergency or danger or risk 
of injury or damage to the general public (whether at the Council’s behest or not), the Owner shall 
promptly take all steps as are reasonably necessary which it may reasonably and practicably take 
to remove or overcome the emergency, danger or risk of injury or damage to the general public, 
failing which the Council may enter the Site and undertake the said steps and recover the 
reasonable costs of doing so from the Owner but only after having first provided the Owner with 
an opportunity to carry out the said steps. 

4.6 In the event that the carrying out of development on the Site authorised by any necessary planning 
permission granted after the date of this Deed requires the closure of part or the whole of the Open 
Space, the obligations set out above relating to the Open Space shall cease to apply (or shall be 
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varied or modified to the extent permitted by the relevant permissions or consent) upon the 
commencement of the development authorised by that planning permission that so requires such 
closure. 
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Schedule 4  

Highways 

“Section 38/278 
Highway Works 
Specification” 

means a detailed design specification of the Section 38/278 Highway 
Works including but not limited to detailed scaled plans and drawings, 
samples of materials to be used, estimated costs and phasing of delivery 
to be submitted by the Developer to the Council for approval;  

“Section 38/278 
Highways Works 
Bond” 

means the deposit, bond, guarantee, surety or similar relating to the 
Section 38/278 Highway Works in a sum equivalent to the estimated cost 
of the Section 38/278 Highway Works plus [x] percent; 

“Section 38/278 
Highway Agreement” 

means an agreement made under sections 38 and/or 278 of the Highways 
Act 1980; 

“Section 38/278 
Highway Works” 

means: 

[xx] 

and which for indication purposes only are shown hatched [xx] on 
the drawing located at Annex 1 along with such traffic regulation 
orders, street lighting, drainage, ancillary works and the 
dedication of land as highway which the Council may reasonably 
require; 

 

 

1. Highway Works[2] 

1.1 To submit the Section 38/278 Highway Works Specification for approval to the Council prior to 
Commencement of the Development.  

1.2 Not to Commence the Development until the Section 38/278 Highway Works Specification has been 
approved by the Council.  

1.3 Not to commence the Section 38/278 Highway Works until entering into the Section 38/278 
Highway Agreement with the Council (and the Council hereby covenants to also enter into the 
Section 38/278 Highway Agreement with the Developer) for the purpose of authorising the Section 
38/278 Highway Works and securing them to the value of the Section 38/278 Highway Works Bond. 

1.4 Not to Occupy the Development until the Section 38/278 Highway Works approved pursuant to 
paragraph 1.1 above have been completed to the reasonable satisfaction of the Council. 

 

  

 

[2] If no highway adoption is intended delete “38/” in drafting and definitions 
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Schedule 5  

Council’s Covenants with the Owner 

1. The Council covenants with the Owner: 

1.1 to expend all monies received pursuant to this Deed (and interest thereon) solely for the purpose 
for which the monies have been paid as set out in this Deed; 

1.2 not to use any monies received pursuant to this Deed other than for the relevant purpose set out 
in this Deed; 

1.3 upon the written request of the Owner to provide the Owner with a written statement detailing 
the extent and nature of the expenditure of any sum received by the Council pursuant to this Deed; 

1.4 as soon as reasonably practicable following the written request of the Owner to issue to the Owner 
a letter confirming the discharge of one or more of the Obligations PROVIDED THAT such a request 
may be made at any time after the end of the period during which any such Obligation is imposed 
and more than one such request may be made in relation to any such Obligation according to its 
application pursuant to paragraph 1.3; 

1.5 if at the end of the period of [x]34 years from the date of receipt any sum of money received by the  
Council pursuant to this Deed has not been expended (or committed to be expended) for the 
purpose for which it was paid to reimburse the unexpended (or uncommitted) sum to the paying 
party or its nominee together with any interest where accrued PROVIDED THAT such 
reimbursement shall be made as soon as reasonably practicable upon written request from the 
Owner;  

1.6 where the Council has received such a sum of money and that sum of money is then to be paid by 
the Council to a third party in accordance or in a manner consistent with the terms of this Deed the 
Council shall not make any such payment to the third party until the Council has received written 
confirmation from that third party that suitable relevant arrangements are in place in relation to 
the expenditure by that third party of such sum such that it will be spent on the purposes for which 
the Owner paid it to the Council (including where relevant that a construction contract or other 
suitable arrangement is in place in relation to the provision of the infrastructure, facility or other 
mitigation to which the said sum is to be applied) and for its return to the Council if it has not been 
expended (or committed to be expended within the period of [x]35 years from the date of receipt 
of such money by the Council; and 

1.7 to issue the Planning Permission promptly on completion of this Deed; 

  

 

34 It may be appropriate to agree different time periods for different contributions 

35 It may be appropriate to agree different time periods for different contributions 
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[EXECUTION PAGE]36 

 

  

 

36 Each party will need to confirm and insert its attestation clause 
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APPENDIX: PLANS 

 

 

Discussion draft – not for reliance – small and medium sites template section 106 agreement initiative – copyright Town Legal LLP November 2025


	Introduction
	Recommendations
	Would a template section 106 agreement for small and medium sized residential developments be a good idea?
	What are the main process “pinch points” and what can be done about them?
	Broader ideas for longer term reform
	Next steps
	APPENDIX 1
	APPENDIX 2
	Schedule 1
	Financial Contributions

	Schedule 2
	Affordable Housing

	Schedule 3
	Open Space

	Schedule 4
	Highways

	Schedule 5
	Council’s Covenants with the Owner


